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� At least 30 days from the date of sending request if
defendant is within United States; or

� At least 60 days from the date of sending request if
defendant is outside of the United States.

Authority: Fed. R. Civ. P. 4(d)(1)(F).

Discussion: See § 11-VII[C][1], 11.176.

□ Transmit waiver request and related documents by first class
mail or other reliable means (which can include overnight
delivery, facsimile, and even under appropriate circumstances
email or social media).

Authority: Fed. R. Civ. P. 4(d)(1)(G).

Discussion: See § 11-VII[B][5], 11.169.

5. 11.09 CHECKLIST—Responding to Request for Waiver of Service.

□ Review request for waiver to ensure that Rule 4(d) require-
ments have been satisfied.

□ If request is in proper form, consider disadvantages of waiving
service, keeping in mind that:

� Any defendant located within the United States will ordi-
narily be required to pay for service of process effected by
other means; and

� Waiver of service of summons does not waive any objection
to venue or to the court’s lack of personal jurisdiction.

Authority: Fed. R. Civ. P. 4(d)(1), (2), (5).

Discussion: See § 11-VII[A][5], 11.149; § 11-VII[E].

□ Consider advantages to waiver of service of summons, includ-
ing:

� Avoidance of paying costs of service, and

� Extension of time to respond from normal 21-day period to
60 days if served within the United States or 90 days if
served outside of the United States.

Authority: Fed. R. Civ. P. 4(d)(1)(3), 12(a)(1).

Discussion: See § 11-VII[D].

□ In absence of compelling reason to refuse waiver, return waiver
form to plaintiff’s attorney (or directly to unrepresented plaintiff)
in return envelope or other pre-paid means of return provided
by plaintiff.

Authority: Fed. R. Civ. P. 4(d)(1)(c), (3).

Discussion: See § 11-VII[C].
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U.S.C. § 1391(b)(1); see § 12-IV[B][1], 12.104.

4. Jurisdiction Usually Determined Before Venue.

a. 12.14 Jurisdictional Challenges Considered First. A court usually
considers jurisdictional challenges before determining whether venue
is proper. Leroy v. Great Western United Corp., 443 U.S. 173, 180 (1979).

t Warning: This is not always the case: A federal court “has
leeway to choose among threshold grounds for denying audience
to a case on the merits.” Sinochem Int’l Co. Ltd. v. Malaysia Int’l
Shipping Corp., 549 U.S. 422, 431 (2007) (upholding authority of
court to dismiss on basis of forum non conveniens without first
determining jurisdiction); see, Reading Health System v. Bear Stearns
& Co., 900 F.3d 87, 95 (3d Cir. 2018).

b. 12.15 Subject Matter Jurisdiction Usually First Priority. Issues af-
fecting the court’s subject matter jurisdiction are “fundamentally
preliminary.” Such issues ordinarily are decided before determining
if personal jurisdiction exists or if venue is proper. See Ruhrgas AG v.
Marathon Oil Co., 526 U.S. 574, 588 (1999).

Exception: Straightforward questions about personal jurisdiction
(and potentially venue) may be decided first in limited circum-
stances: “where . . . a district court has before it a straightfor-
ward personal jurisdiction issue presenting no complex question
of state law, and the alleged defect in subject-matter jurisdiction
raises a difficult and novel question, the court does not abuse its
discretion by turning directly to personal jurisdiction.” Ruhrgas
AG v. Marathon Oil Co., 526 U.S. 574, 588 (1999).

c. Personal Jurisdiction Usually Second Priority.

i. 12.16 Personal Jurisdiction Typically Decided Before Venue. Per-
sonal jurisdiction, which goes to the court’s power to exercise
control over the parties, is typically decided before venue. Leroy v.
Great Western United Corp., 443 U.S. 173, 180 (1979).

Exception: Venue may be decided before personal jurisdiction
when there is a “sound prudential justification” for doing so.
Leroy v. Great Western United Corp., 443 U.S. 173, 180–181 (1979).

ii. 12.17 Courts May Rule on Transfer Motions Without Personal

Jurisdiction. When a motion to transfer venue is made under 28
U.S.C. § 1406, the court can rule on the motion even if it lacks
personal jurisdiction. Goldlawr, Inc. v. Heiman, 369 U.S. 463, 466
(1962).

z Strategic Point: Defendants who move to dismiss for lack of
personal jurisdiction should concurrently file a motion to
transfer venue. This gives the court an alternative to dismissal,
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