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§ 19-V. Other Documents to File with  
 Initial Response
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§ 33-XIV. Notice of TRO Application
§ 33-XV. Filing the Temporary 
 Restraining Order Application
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§ 34-VI. Obtaining Examination of Third 
 Persons

Ch. 35 Claim and Delivery 
§ 35-I. Overview and Strategy
§ 35-II. Applying for Writ of Possession
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CHAPTER 1

LITIGATION MILESTONE CHECKLISTS

§ 1-I. SCOPE

[A] Scope

[B] VIDEO: ISSUE SPOTTING

§ 1-II. FIRST STEPS IN FILING OR RESPONDING TO A LAWSUIT

[A] CHECKLIST: Steps to Take Before Filing a Lawsuit

[B] Plaintiff’s Next Steps When Lawsuit Is Filed

[1] VIDEO: ELEMENTS OF A CALIFORNIA LAWSUIT

[2] CHECKLIST: Plaintiff’s Next Steps When Lawsuit Is Filed

[C] CHECKLIST: Defendant’s First Steps

[D] CHECKLIST: Plaintiff’s Responses

[E] VIDEO: NAVIGATING A CALIFORNIA LAWSUIT

§ 1-III. PRETRIAL STEPS

[A] CHECKLIST: Case Management Process

[B] CHECKLIST: Pretrial Motions and Steps Initiated by Plaintiff

[C] CHECKLIST: Defendant’s Responses to Pretrial Motions and Steps
Initiated by Plaintiff

[D] CHECKLIST: Additional Pretrial Motions and Steps That May Be
Initiated by Defendant

[E] CHECKLIST: Plaintiff’s Responses to Pretrial Motions and Steps
Initiated by Defendant

§ 1-IV. TRIALS

[A] VIDEO: TRIALS IN CALIFORNIA

1-1 (Rel. 4-4/2022 Pub.1291)

� Motion to dismiss for delay in prosecution [see § 15-V[D],
Seeking Dismissal Based on Delay in Prosecution].

� Motion to strike [see Ch. 24, Moving to Strike Allegations].

s Timing: Must be filed within 30 days after service of the
cross-complaint to avoid default [CCP §§ 432.10, 585(e)].

1-II[E] VIDEO: NAVIGATING A CALIFORNIA LAWSUIT.

� The Wagstaffe Group Video: Navigating A California Lawsuit

EDITOR’S NOTE: See § 1-II[E], on Lexis+™ or Lexis® service to view this
video.

§ 1-III. PRETRIAL STEPS.

1-III[A] CHECKLIST: Case Management Process.

□ Calendar date for case management conference [see Ch. 29, Case
Management].

s Timing: Court must give at least 45 days’ notice to all parties.

□ Meet and confer with all other parties before conference [see Ch. 29,
Case Management].

� Discuss discovery schedule and any anticipated motions, try to
reach stipulations on uncontested issues, and discuss settle-
ment possibilities.

s Timing: Meet and confer must be held at least 30 days prior to
case management conference.

□ Determine whether action is entitled to precedence or preference in
the setting of trial date. If so, and you want an early trial date,
indicate grounds on case management statement and file motion in
time to be heard at case management conference [see Ch. 29, Case
Management].

□ Determine whether to request jury trial [see Ch. 14, Jury Trial
Demands]. A party desiring a jury trial (if allowed) ordinarily must
demand one in the case management statement and pay the
proscribed jury fee on or before the date scheduled for the initial
case management conference in the action [see CCP § 631(c), Cal
Rules Ct, Rule 3.725(c), Ch. 14, Jury Trial Demands].

� Cross Reference: Choosing non-jury or jury trial, see Matthew
Bender® Practice Guide: California Trial and Post-Trial Civil
Procedure, 5.03 et seq.

Requesting non-jury trial, see Matthew Bender® Practice Guide:
California Trial and Post-Trial Civil Procedure, 5.12 et seq.

□ Determine whether to negotiate consent order for expedited jury
trial with its various economy-based provisions [see CCP § 630.01
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increase dramatically as more information is gathered that must
be culled and, ultimately, reviewed by counsel. It naturally
follows that the fewer media assets requiring searching, the less
expensive the review. However, one gains defensibility of one’s
methods as one moves to more complete methods.

Judge’s Perspective: Caution should be exercised in allowing
client IT staff to perform critical steps in preparing for and
implementing e-discovery. IT personnel and forensic e-discovery
consultants may have different skill sets. Clients typically do not
understand the distinction and labor under the belief that outside
consultants are unnecessary.

43-VII[D][2][b] Custodian Self-Selection. The first option is custodian
self-search, selection, and collection. This method is analogous to
pre-ESI discovery, in which the client searched its own paper files and
produced what was called for.

z Strategic Point: Self-selection of ESI by custodians may be
acceptable for smaller organizations and simple systems if ESI
issues are unlikely to be contested (that is, when thoroughness of
collection is unlikely to be second-guessed, and metadata such as
file access or modified dates are unlikely to be important evidence).
If you select this option, have your client collect everything so that
they will not be challenged on their collection exclusions at a
deposition.

Consider: Self-selection is not necessarily binary. Targeted self-
selection added to more comprehensive searches is a good way to
avoid missing key materials in any case, as the custodians should
know where they store responsive categories of information, and
it may not be in the expected location (or under the expected
name).

t Warning: When self-selection results in missing documents,
courts may hold attorneys responsible [Cefalu v. Holder (ND Cal
Aug 12, 2013) 2013 US Dist LEXIS 113485, at *4–5 (concluding that
“the history of plaintiff’s document production . . . suggests that
he may not fully understand his search obligations” and ordered
plaintiff’s counsel “to ensure that all responsive documents
located on plaintiff’s personal computer and related electronic
devices have been produced”)].

43-VII[D][2][c] Guided or Centralized Search. A second option is guided
or centralized search and/or selection. Choices here include identi-
fying ESI by custodian storage method, searching certain e-mail
folders for key search terms, or searching the custodian’s entire disk
or e-mail. In the first alternative under the second option, a subset of
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